INTHE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
ROANOKE DIVISION

TONY ORLANDO PRICE,
Civil Action No. 7:04-cv-00224
Petitioner,

V. MEMORANDUM OPINION

GENE JOHNSON, VIRGINIA
DEPARTMENT OF CORRECTIONS,

By: Samue G. Wilson
United States District Judge
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Respondent.

Thisisa petition by Tony Orlando Price pursuant to 28 U.S.C. § 2254, chdlenging his
convictionsin the Circuit Court of the City of Danville for malicious wounding by stabbing and
malicioudy causing bodily injury with a caudtic substance. Price threw bleach in hiswife sface,
severdy besat her, and later stabbed her. Price clamsthat his counsel provided ineffective assstance at
trid, that the trid court erred by refusing to accept Price' s Alford pleaand by denying Price’'s motion to
withdraw his guilty plea, and that the evidence presented at trid wasinsufficient “to support afinding of
guilt beyond areasonable doubt.” The court finds that each of Price’'s clamsis procedurally defaulted,
meritless, or unreviewable on federd habeas. Accordingly, the court dismisses Price' s petition without
prejudice.

.
In the Circuit Court of the City of Danville, Price pled guilty to mdicious wounding by stabbing

and mdicioudy causing bodily injury with a caustic substance,* and the court sentenced him to two

Though the charges arose from acts dlegedly committed againgt asingle victim during the
course of one day, Price was charged in two separate indictments.



twelve-year sentences with six years of each suspended. The Court of Appeds of Virginia refused
Price' s petition on December 18, 2002, and a three-judge pand of that court also refused Price's
petition on April 2, 2003. On August, 26, 2003, the Supreme Court of Virginia denied Price' s petition
for an gpped, and that court denied his petition for a rehearing on November 7, 2003.
Contemporaneous with his direct gpped, Price filed a habeas corpus petition with the Supreme Court
of Virginiaon June 3, 2002, which that court dismissed on November 19, 2002.
In hisfederd habed petition, Price raises the following clams
1) that his attorney provided ineffective assstance
A) by advisng Price to enter aguilty plea,
B) by failing to investigate the character of the prosecution’s main witness,
C) by falling to chdlenge the initid responding officer’ s investigative techniques and failing to
demand fingerprinting of aknife found in the possession of the victim,
D) by falling to submit photographic evidence of a knife wound on Price' s hand, and
E) by falling to “ obtain awritten agreement detailing his promise of concurrent sentences on
each conviction within the sentencing guideline range of two years, Sx monthsto Sx years, three
months,
2) that the trial court erred by not accepting Price’s Alford plea;
3) A) that the trid court erred by denying Price’s motion to withdraw his guilty pleaand
B) that its denid of his motion deprived him of due process, and
4) that the evidence a trid was insufficient “to support afinding of guilt beyond a reasonable doubt on

ather indictment.”



The court addresses each of these clamsin turn.

.
The court finds that Price' s ineffective assstance clams (Claim 1) and his due process clam
(Clam 3B) are exhausted but proceduraly defaulted because he raises them for the first time on federa
habeas,? and a state remedy is no longer available® See Teaguev. Lane, 489 U.S. 288, 297-99
(1989). Because Price has not demongtrated any cause and prejudice to excuse his procedura
defaults, the court dismisses those clams.
[11.
Price did present his clam that the trid court erred in refusing to accept his Alford plea (Clam

2) to the Court of Appedls of Virginia, which, when dismissing his petition, stated that Price, “never

“Price did raise severd ineffective assistance claims on state habeas, but because the factual
bases underlying those clams are completely different from those set forth in his federd habess petition,
Price' s current ineffective assstance claims must be treated as new claims. See 28 U.S.C. §
2254(e)(2); Matthewsv. Evatt, 105 F.3d 907, 911-12 (4th Cir. 1997). Price clamsthat his state
habeas clam that counsd “failed to obtain al available information at his disposa to assure Price would
receive afar and just evauation of sentence regarding his Alford plea’ encapsulated the five more
gpecific clams raised here; however, the court finds that this blanket assertion did not “fairly present”
the very specific questions raised here to the Virginia courts in amanner dlowing for the meaningful
dtate court review contemplated by the exhaustion doctrine. See Matthews, 105 F.3d at 911-12.

Similarly, Price has previoudy raised aclam based on the trid court’s denid of his motion to
withdraw his guilty plea, but he has never syled this chalenge a due process clam. He does so for the
firg time on federa habeas, and the court again finds that Price has not “fairly present[ed]” this due
process clam to the state courtsin a manner capable of satisfying the exhaustion requirement. Seeid.

3Under Va. Code § 8.01-654(B)(2), “[n]o writ shall be granted on the basis of any alegation
the facts of which petitioner had knowledge at the time of filing any previous petition.” The record
reveds that Price had knowledge of the factua underpinnings of his current ineffective assstance and
due process clams a the time he filed his origina state habeas petition, so those claims would be
barred were Price to attempt to raise them in a new state habeas proceeding.
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entered Alford pleas for thetrid court to refuse” A review of the record confirms the finding of the
Court of Appeds of Virginiatha Price never unambiguoudy offered an Alford plea* Price has not
presented clear and convincing evidence that this factud finding was made in error, see 28 U.S.C. §
2254(e)(1), nor has he shown the determination of the Court of Appeals of Virginiato be“an
unreasonable determination of the factsin light of the evidence presented.”See 28 U.S.C. 8§ 2254(d).
Thus, hisclaim isanongtarter, and the court dismissesit.
V.

Price contends that the trid court erred by refusing to dlow him to withdraw his guilty plea
(Clam 3). Thethrust of this daim iswhether the trid court abused its discretion in denying his motion,®
and that is an issue of sate law not reviewable on federa habeas.” See 28 U.S.C. § 2254(€)(2)

(limiting federd habeas review to clams related to violations of the Congtitution and federa law).

“After alengthy discussion with the court and consultation with his attorney, when asked
whether he was “ entering pleas of guilty to the[] charges because [he was], in fact, guilty of the crimes
charged,” Priceresponded, “Yes” Later, the judge revigted thisinquiry: “I want to ask you whether or
not you understand that by your pleas of guilty in these cases you are acknowledging your guilt, in fact,
of the offenses charged?’ Price again responded in the affirmative.

*Moreover, thereis no congtitutiona right to enter an Alford plea, so Price's claim is not of
conditutiona sgnificance.

°See Hall v. Commonwedth of Virginia, 515 S.E.2d 343, 346 (Va. Ct. App. 1999) (“Whether
adefendant should be permitted to withdraw a guilty plea rests within the sound discretion of the tria
court to be determined based on the facts and circumstances of each case.”).

"Again, Price has raised a separate due process claim based on the same factua predicate, but
that claim is exhausted but defaulted. Further, even if the claim were reviewable on federa habess, the
Court of Appedsof Virginiafound that the tria court did not abuse its discretion. Due to the deference
owed to state court decisions on the merits, see 28 U.S.C. § 2254(d), and based on the record, this
court would not disturb that decision were the issue squarely beforeit.
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V.

Price dams that there was insufficient evidence “to support afinding of guilt beyond a
reasonable doubt on ether indictment” (Claim 4), aclaim that the Court of Appeds of Virginiafound to
have been waived as part of Price s voluntary and intelligent guilty pleas® Inlight of the circuit court's
finding that Price' s pleas were “fredy, voluntarily, intdligently and knowingly made with an
understanding of the offenses charged as wdll as an understanding and appreciation of the
consequences of [his] plea,” ° the Court of Appedls finding that Price knowingly and voluntarily waived
hisinsufficient evidence chalenge was not “a decison that was contrary to, or involved an unreasonable
goplication of, clearly established Federd law, as determined by the Supreme Court of the United
States’; nor wasiit “adecisgon that was based on an unreasonable determination of the factsin light of
the evidence presented in the State court proceeding.” See 28 U.S.C. § 2254(d). The court, therefore,
dismissesthecdam.

VI.

For the foregoing reasons, the court dismisses Price's § 2254 ptition.

8The Court of Appeds of Virginiamade this finding when denying Price s petition for apped.
Under Virginialaw the dismissa of a petition for gpped is adecison on the merits, see Griffin v.
Commonwedth of Virginia, 606 F.Supp. 941, 946 (D.C. Va. 1985) (citing Saundersv. Reynolds, 204
S.E.2d 421, 424 (Va. 1974)); thus, it is entitled to the deference mandated by 28 U.S.C. § 2254(d).

Further, to the extent Price is claming that there was insufficient evidence to support his plea,
the evidence put forth on the day he entered his guilty pleas renders the clam frivolous.

°During the plea colloguy, the court asked, “ Do you understand that by pleading guilty you may
waive any right to apped the decision of this Court?” Price responded, “Yes.”
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ENTER: This 3rd day of November, 2004.

UNITED STATESDISTRICT JUDGE



INTHE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
ROANOKE DIVISION

TONY ORLANDO PRICE,
Civil Action No. 7:04-cv-00224
Petitioner,

V. FINAL ORDER

GENE JOHNSON, VIRGINIA
DEPARTMENT OF CORRECTIONS,

By: Samue G. Wilson
United States District Judge
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Respondent.

In accordance with the written memorandum opinion entered this day, it is hereby
ADJUDGED and ORDERED that the above referenced 28 U.S.C. § 2254 petition, is hereby
DISMISSED. Thisaction is stricken from the active docket of this court.

Priceis advised that he may apped this decison pursuant to Rules 3 and 4 of the Federd Rules
of Appellate Procedure by filing anotice of gpped with this court within 30 days of the date of entry of
this Order, or within such extended period as the court may grant pursuant to Rule 4(a)(5).

The Clerk is directed to send certified copies of this order and the accompanying memorandum
opinion to the petitioner and to counsd of record for the respondent.

ENTER: This3rd day of November, 2004.

UNITED STATES DISTRICT JUDGE



